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Abstract

In the United States, citizenship as a theory has been constantly subject to contestation
and disagreement. However, because recognition by a political institution is necessarily prior to
any more substantive notion of citizenship, the state plays a key role in the regulation and
definition of citizenship. Research in American Political Development (APD) suggests that
political institutions and ideas often conflict, and define state institutions as constantly in flux
and constantly developing (rather than in equilibrium) as different ideas and governing authority
vie for permanence and durability within the institutional structure. Scholars of APD have
pointed out that institutional structure allows for endogenous development as political
entrepreneurs and social movements exploit the frictions created by institutional misalignments.
Ideational development in the polity marks a shift in authority, but because the state is so
fragmented, old ideas never die. In light of these theoretical characterizations of the relationship
among institutions, ideas, and entrepreneurial actors, this thesis examines citizenship as an idea
during and after Reconstruction (1863-1876). This thesis suggests that the contestation over the
meaning and content of citizenship status between the Republican-led Congress, the president,
state governments, social movements like the KKK, and the judiciary that took place during
Reconstruction not only leads to an endogenous explanation for its failure, but also sheds light on
how the fragmented state leads to a fragmented and inevitably unsettled definition of U.S.
citizenship.
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without reference to Moore v. Dempsey in 1923.169 This is because Moore established a “political-
legal context” that represented an opportunity to “redirect both U.S. constitutional development and
the future of civil rights struggles.”170 Prior to the 1920s and Moore, the federal government had “no
role in state or criminal trials.”'"* But Moore made clear that “states could not always be trusted to
properly deal with matters of criminal procedure and that...the federal government could
intervene.”'’? Moore was, then, a critical juncture. This chapter has argued that Slaughterhouse
operated in a similar manner. By establishing a new “political-legal context” more favorable to
antebellum ideas of citizenship, Slaughterhouse set American constitutional and political
development on a new path that enabled the Court’s subsequent decisions in United States v.
Cruiskshank and The Civil Rights Cases of 1883 to come more easily.

Finally, this chapter has highlighted the difficulty of political development in the United
States. It has provided more evidence that the fragmented nature of the American polity makes
“durable shifts” in governing authority difficult to accomplish and, therefore, highly unusual 173
Political scientist Stuart Chinn has argued that key moments of reform or institutional change are
followed by “a recurrent and clearly patterned process of ‘recalibration,” where recently enacted
reforms are recalibrated in light of the continuing influence of preexisting institutions and rights.”#
Indeed, as demonstrated by the Court’s entrepreneurial actions in Slaughterhouse, the fragmented
nature of the state makes institutional change possible. Crucially, however, the same feature that
makes change possible also limits change. This is not to suggest that reform and development in
American politics does not happen. Rather, the conditions in the aftermath of such moments of

reform “demonstrate the stubborn resilience of older ideas, principles, and institutions that carried

169261 U.S. 86 (1923).

170 Francis (2014), 165.

171 |bid.

172 |bid.

173 Orren and Skowronek (2004).

174 Stuart Chinn. “Institutional Recalibration and Judicial Delimitation.” Law & Social Inquiry 37, no. 3 (2012): 536.
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elements of the old order into the new.”!75 The story this chapter has told is one that has closely
reflected this point.

As a result of Slaughterhouse, therefore, Supreme Court cases from 1873 until 1883 “closed
down inquiry among many generations of justice into what it mean to be included in the national
collective. The meaning of national citizenship and the basis of public life were not reopened as
legitimate judicial questions, except in minority opinions.”'’® Indeed, the Court’s decisions in the
SlaughterHouse Cases and Cruikshank “reflected the changed political climate and the retreat from
Reconstruction idealism.”'”” This point sheds light not only on the end of national citizenship and the
Republican project, but on the end of Reconstruction. This chapter has tried to show that
Reconstruction’s failure was not purely a result of exogenous factors— a new political climate
resulting in a partisan shift in Congress, the economic crash of 1873, or the Compromise of 1877.
These explanations for Reconstruction’s failure overlook the important interaction between
institutional design and political ideas. Ideational contestation over the meaning of citizenship in the
wake of the Civil War happened within the institutional framework. This chapter has suggested that
because of this interplay between ideas and institutions in the fragmented American state,

Reconstruction was doomed from the start.

175 Stuart Chinn. Recalibrating Reform: The Limits of Political Change. (New York, NY: Cambridge University
Press, 2014), 5.

176 Brandwein (1999), 91.

177 Aynes (1993), 102.
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Conclusion

F | Citizenship and Political CI

Citizenship as a concept was up for grabs during Reconstruction. The end of the Civil War
offered a unique opportunity to reshape the country. Never before, and not since, has a comparable
carte blanche been presented to policymakers in the United States. The Confederate states had lost
on the battlefield and the North was pushing to remold the country into one that was not as
susceptible to division. One thing was clear: chattel slavery would end. Beyond that, chances for
institutional reforms seemed ripe for picking. Congressional Republicans certainly believed this.
They held a majority in Congress and forced through three constitutional amendment and multiple
transformative pieces of legislation in an effort to not only “reconstruct” the broken country, but
ensure it would not break again. Their remedy called for a continuation of the federal power that had
begun before, but also as a result of, the Civil War.! Republicans believed one of the primary causes
for the Civil War was that states held too much power over their citizens. When Republicans looked
at the inhabitants of the United States, they saw people who believed themselves to be state citizens
first, and national citizens second. Prioritization of state citizenship was one of the evils that caused
the Civil War to begin with. Flipping this lexical ordering of citizenship from state first, nation
second, to national first, state second offered two benefits for the Republicans. First, doing so would
require enhanced power by the federal government to protect the rights of citizens, which would
result in a more unified citizenry. This would lower the likelihood of another civil war. Second, this
enhanced federal oversight of civil and social rights would ensure slavery would end.

The apparent carte blanche, though, was not quite what it seemed. In fact, it was no carte
blanche at all. From its very inception, the Republican project to fix the problems they believed
caused the Civil War was met with fierce opposition. Embedding their vision for “free soil, free

labor, free men” was much trickier than Republicans anticipated. They wanted to give the federal

! Richard Franklin Bensel. Yankee Leviathan: The Origins of Central State Authority in America, 1859-1877. New
York, NY: Cambridge University Press, 1990).
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government primary oversight over the rights of citizenship and relegate state citizenship to the
backseat. But, antebellum ideas of citizenship still existed and found ways to push back on the
Republican project. To pass the Thirteenth and Fourteenth Amendments, Republicans had to use
some dubious constitutional maneuvers — southern states were not counted at one point in the
ratification process, but were counted at others. And to pass the Fourteenth Amendment, Republicans
in Congress simply turned the Southern states into military districts to limit their influence. But next,
Republicans were challenged by President Johnson, who vehemently opposed the Republican vision
because he also held antebellum ideas of citizenship— the state citizenship should be prioritized over
national citizenship. To reify their project and quash the opposition, Johnson was promptly
impeached by Republicans.

All the while, though, antebellum ideas found other ways to challenge the Republicans. They
found voice outside the dominant institutional framework, in state governments and social
movements. States, where ascriptive, states’ rights definitions of citizenship still held sway, enacted
Black Codes and other laws to limit the citizenship rights of freedmen. Social movements too, a
method where “the people themselves” can easily voice their ideas, found ways to challenge the the
prioritization of national citizenship. The Ku Klux Klan went on a reign of terror in the South,
lynching, disesmboweling, or otherwise using means of violent intimidation against freedmen and
Republicans who held different ideas of citizenship. Republicans responded to these threats by
passing a series of Enforcement Acts in 1870 and 1871. These acts further extended federal oversight
over citizenship and successfully quashed opposition for a time.

Despite Republican active manipulation of the federal judiciary to ensure it would be an ally
to their project, the fatal blow to the Republican project of Reconstruction came in 1873 from the
Supreme Court. The Slaughterhouse Cases in 1873 offered the Supreme Court an opportunity to
bring back antebellum ideas of citizenship. Republicans had restructured the federal circuits, and
stripped the Supreme Court of jurisdiction with an eye towards harnessing the judiciary for support.
It was not enough, however: frictional gaps abounded. In Slaughterhouse, the Court rejected the
reading of the Fourteenth Amendment intended by its framers — the reading that understood the

Fourteenth Amendment as upending the antebellum concept of citizenship. Justice Miller’s opinion
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for the majority echoed Southern Democratic critiques of the Republican vision for national
citizenship. The consequence was definitive — Slaughterhouse had dealt a blow to the Republican
vision they could not recover from. Slaughterhouse set the antebellum definition of citizenship on a
path to dominance once again. Accordingly, the Court entrenched the state-over-national citizenship
doctrine further in United States v. Cruikshank in 1875 and The Civil Rights Cases in 1883. As a
result of the Supreme Court’s rejection of the the Republican idea of citizenship, Reconstruction was

doomed.

Citizenship as Recognition and Political Change

This project has both drawn from and reinforced the idea that citizenship is necessarily
constituted by a political context. Without recognition by the state, citizenship, no matter its content,
cannot exist. Citizenship is, then, a category defined and delimited by the state. This is documented
by Margot Canaday, Shane Phelan, Stephen Engel, Nancy Cott, Peggy Pascoe, and others.? If state
institutions are subject to change over time, then citizenship must be as well. In this project, I have
suggested that there may be a link between institutional change, and a developing concept of
citizenship in the United States. This project has attempted to begin bridging the gap between the
development political ideas and political institutions. This relationship has been significantly under-
explored in the literature. As a result, many accounts of institutional change or ideational change
remain incomplete. Political ideas and political institutions interact with one another in mutually
constitutive and developmental ways. One can lead to the reshaping of another.

Understanding citizenship as constituted and defined by the state leads to several further

insights. First, as has been most explicit in this project, it leads to an endogenous explanation for the

2 Margot Canaday. The Straight State : Sexuality and Citizenship in Twentieth-Century America. (Politics and
Society in Twentieth-Century America. Princeton, N.J.: Princeton University Press, 2009); Shane Phelan. Sexual
Strangers: Gays, Lesbians, and Dilemmas of Citizenship. (Philadelphia, PA: Temple University Press, 2001);
Stephen Engel. “Developmental Perspectives on Lesbian and Gay Politics: Fragmented Citizenship in a Fragmented
State." Perspectives on Politics 13, no. 2 (2015): 287-311; Stephen Engel. Fragmented Citizens: Changing
Recognition of Gay and Lesbian Lives. (New York, NY: NYU Press, 2016, Forthcoming. Manuscript on file with
Author); Peggy Pascoe. What Comes Naturally: Miscegenation Law and the Making of Race in America. (New
York, NY: Oxford University Press, 2009); Nancy F. Cott. “Marriage and Women'’s Citizenship in the United
States.” American Historical Review 103, no. 5, 1998: 1440-1474.
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failure of Reconstruction. It also, however, provides several other insights that may lead to further
research. It may point to a more comprehensive account for the roots of Progressivism in the early
twentieth century. This project may present at least a partial understanding of why the Progressives
were so critical of the Constitution. Progressives took up many of the arguments about national
citizenship used by the Radical Republicans during Reconstruction, but the institutional structure
established by the Constitution had allowed their project to be thwarted. Woodrow Wilson, for
example argued that the “problem at the heard to modern American politics...lay in the Framers’
limited vision.”® By seeking to extricate America from the control of the British monarchy, the
framers of the Constitution instituted an institutional framework that appeared to harken back to a
political model “drawn from their happier experience of an earlier day.” As Britain advanced toward
a “modern state design that concentrated decision making and responsibility in a single representative
body,” America was stuck with a fragmented institutional system. The system the framers instituted,
“forced future accommodations to change in the nation into an increasingly inhospitable frame.”>
Indeed, Wilson saw the Civil War as at least partially caused by the Constitution’s inability to
“provide for the irresistible growth and concentration of power” in the national legislature.® As other
developing states centralized, America seemed stuck in limbo, trying to force an evolving economic
and socio-political situation onto an unaccommodating institutional framework.

This project also points towards a fuller understanding of citizenship as a concept in the
United States. Similar to Wilson’s critique, citizenship as a concept appears to be perpetually
unsettled and evolving as a result of the institutional structure. The lack of stable teleological or
whiggish development seems to be, at least in part, explainable by the fragmented state. Each attempt
to push towards some ideal of citizenship is tripped up by institutional hurdles, rather than simple

ideological backlash. Indeed, one of the fundamental premises of APD is that Lockean liberalism is,

3 Karen Orren and Stephen Skowronek. The Search for American Political Development. (Cambridge, UK:
Cambridge University Press, 2004), 43.

4 1bid, 43-44.
3 Ibid.

¢ Ibid, 44.
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in fact, not the dominant philosophy in American political culture. This project has opened a new
window to understanding why. If, as I have argued, citizenship as a concept is perpetually unsettled
and subject to contestation within and between political institutions that, in turn, shapes its meaning
over time, then citizens themselves may get stuck in the frictional gaps. This result might point
towards an more robust explanation for why, in colloquial terms, “second-class citizen” status
abounds in the United States. Citizenship is delicate. Institutional makeup can help explain why
citizenship can be granted, taken away, altered, expanded, narrowed, reframed, or otherwise changed
for different groups of persons at different times. Normatively, the relative ease with which
citizenship can change as a result of the institutional arrangement is double sided. On the one hand, it
allows for liberalizing projects that attempt to expand citizenship to groups otherwise marginalized,
such as happened during Reconstruction, the Progressive Era, the Civil Rights Movement, perhaps
even during the era during which the Supreme Court was lead by Earl Warren, and most certainly in
Obergefell v. Hodges in 2015. On the other, however, as has been seen, by the same mechanisms, it
limits these projects by allowing illiberal challenges to gain a stronger foothold.

For example, it seems American democracy is not “alive and well,” especially when the
criminal justice system is taken into account. Political scientists Amy Lerman and Vesla Weaver
explain how the rise of the carceral state in the United States has had profound effects on the
democratic citizenship of large classes of people, but especially blacks.” In a 1994 interview, advisor
to President Nixon John Ehrlichman (one of the Watergate co-conspirators) explained how the “war
on drugs” was highly racialized:

“You want to know what this was really all about?” he asked with the bluntness of a man

who, after public disgrace and a stretch in federal prison, had little left to protect. “The Nixon

campaign in 1968, and the Nixon White House after that, had two enemies: the antiwar left
and black people. You understand what [’'m saying? We knew we couldn’t make it illegal to
be either against the war or black, but by getting the public to associate the hippies with
marijuana and blacks with heroin, and then criminalizing both heavily, we could disrupt those
communities. We could arrest their leaders, raid their homes, break up their meetings, and

vilify them night after night on the evening news. Did we know we were lying about the
drugs? Of course we did.””®

7 Amy E. Lerman, and Vesla M. Weaver. Arresting Citizenship. The Democratic Consequences of American Crime
Control. (Chicago and London: University of Chicago Press, 2014).

8 Dan Baum. "Legalize It All: How to Win the War on Drugs." Harper's Magazine Online, April 2016.
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That the “war on drugs” was a political tool used to “racialize” the “crime problem” or “criminalize”
the “race problem” was not doubted, but rhetoric this stark provides a causal link between the two
that had long been suspected.® It is no surprise, then, that the carceral state that resulted from these
“crime” policies disproportionately affected blacks — that was their purpose. Lerman and Weaver
argue that punishment (through carceral state policies) is an important aspect of the modern
American state “because it transforms the social and economic relationships of its citizens.”'? In
addition, they show that “criminal justice is important because it transforms citizens’ relationships to
the polity.”!! Custodial citizens, who are largely members of racial or ethnic minority groups, exist
somewhere in limbo between “full citizens” (whatever this might mean) and non-citizens through
their blurred relationship with the state. Indeed, their are able to vote and are entitled to formal
equality before the law, but
because of their race, their income, and the characteristics of their neighborhoods in which
they live, these individuals are systematically more likely to be exposed to public institutions
that deny them voice, treat them as suspect, do not respond to their needs, and are
unaccountable to their complaints.!?
As a result, their standing as citizens is stunted and limited. The point here is hardly definite or clear.
However, the analysis in this project may provide grounds for further investigation between
institutional design and the rise of carceral state policies that have limited citizenship standing for
large classes of persons. Indeed, the fragmented state and perpetually unsettled definition of
citizenship I have argued for might make policies like the racialized “war on drugs” less immediately
objectionable because their true intent and impact can be hidden under layers of institutional overlap,
deferred responsibility, and confusing rhetoric. In other words, ensuring that policies that violate

some Lockean ideal definition of equal citizenship (by drawing from several traditions of citizenship,

including ascriptive hierarchical notions) may be hard to guard against in the United States because

 Naomi Murakawa. “The Origins of the carceral crisis: Racial order as ‘law and order” in postwar American
politics,” in Joseph Lowndes, Joseph, Julie Novkov, and Dorian T. Warren, eds. Race and American Political
Development. (New York, NY: Routledge, 2008).

19 Lerman and Weaver (2014), 16.
1 Tbid.

12 Tbid, 28.
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of the fragmented institutional design.!3 In turn, however, they may also be harder to implement
across the board. But this might be precisely the point — the resulting frictions that occur between
and within state institutions allow policies that affect citizenship to go unnoticed and unchallenged.
Further research in the field of APD is needed to test this hypothesis, however.

Finally, the analysis contained in this project reaffirms a broader story about political
development and political change in the United States. I have suggested that the multiple explanatory
notions provided by the field of American Political Development employed most explicitly in this
project, layering, path dependency, critical junctures, political entrepreneurship, and durable shifts,
all accurately help depict the interaction between political ideas and institutions during
Reconstruction. First, this supports the study of APD as a discipline. Second, however, it also raises
several important insights into the discipline. Namely, there seems to be tension in some of
fundamental ideas undergirding APD scholarship. One of the most insightful claims of APD is that
politics is dynamic: the key element to explain in politics is not equilibrium, but change. Also, APD
suggests that that this change is often (or even mostly) produced by dynamics internal to political
systems rather than exogenous shocks— frictions created by the layering of new institutions or
policies upon old ones; the creation of unintended consequences that political entrepreneurs may
exploit to thereby foster new opportunities for further change. In other words, politics is always
developing. Nevertheless, at the same time, APD posits that there are such definable moments that
can be cast as "developments," or "durable shifts in governing authority." It seems, then, that there
appears to be an internal tension between the definition of development as focused on durability and
the definition of politics as focused on change. In other words, we must ask if the key insight of APD
is that politics is never clearly in equilibrium then how can it be said to be durable?

The analysis contained in this project points towards a possible resolution to this apparent
dilemma. Reconstruction resulted in a (not so) durable shift — we got the Reconstruction
Amendments — but that only succeeds in resetting the ideals. Reconstruction ultimately failed to

reset policies or law, for constitutional text is fungible at best, or ignored at worst. The durable shift

13 Rogers Smith. Civic Ideals: Conflicting Visions of Citizenship in U.S. History. (New Haven: Yale University
Press, 1997).
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may be a resetting of the ideals, but not a resetting of lived experience. In fact, in terms of lived
experience, Reconstruction ended up with the abandonment of the ideals, something that I have
argued the constitutional structure of governance paradoxically enables. Perhaps the great irony of
the design of American constitutional governance is that it enables the abandonment of the ideals in
the constitutional text. This project has suggested just how much formal institutional changes cannot
be taken as emblematic of durable shifts in governing authority. As Stuart Chinn has argued, political
change cannot simply be “foisted upon the larger matrix of governance and fit seamlessly with
preexisting constraints. Instead, a recalibration usually follows the enactment of major reforms
because of three primary conditions.”!* First, “principles of reform are often articulated in broad,
open-ended, and universalistic terms.”!> Second, “when major reforms are enacted, preexisting
institutions and individual rights are usually disrupted and rearranged.”'® And third, “reformers
consistently lack either the foresight or the political consensus and willpower to resolve all problems
of recalibration upfront.”!” Politics may produce a durable shift in some element of the fragmented
state, but due to the nature of the fragmented state, that durability does not, or indeed cannot, exist
throughout. The development of politics as a whole does not stop, but it may reach points of
durability in different institutions for brief moments. These points may be referred to as specific
moments of development.

This definition of development, however, does not quite fit with that of Orren and
Skowronek.!8 Development seems to be more nuanced. If we use the definition provided by Orren
and Skowronek of development and the achievement of a “durable shift in governing authority,” then
development is not common in the United States.!® This definition does not fit the evidence, as the

American state has of course changed significantly since its founding. And so, the definition of

14 Stuart Chinn. “Institutional Recalibration and Judicial Delimitation.” Law & Social Inquiry 37, no. 3 (2012): 539.
15 Tbid.

16 Tbid.

17 Tbid: 539.

18 Orren & Skowronek (2004).

19 1bid, 123.
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development should be narrowed to account for the momentary periods where development in
particular institutions at a particular time appears “sticky.” “Stickiness” is not to suggest that
development has paused, but rather to account for how it might slow to a crawl in one institution for
a short period, while change proceeds at a normal pace in other zones of the state. These moments are
still worth analyzing, and require a more nuanced lens — one that account for the interplay between

political ideas and institutions.
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