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REMARKYS BY SENATOR EDMUND 8, MUSKIE
IN THE UNITED STATES SENATE
CONCERNING RULE XXI
PEBRUARY 9, 197!

IT 1§ TIME FOR CHANGE IN THE SENATE., WE
MUST ADAPT OUR INTERNAL STRUCTURES AND
PROCEDURES TO THE REQUIREMENTS OF A HIGHLY
INDUSTRIALIZED, PAST-MOVING DEMOCRACY, CONGRESS
CANNOT RIGIDLY ADHERE TO RULES AND PRACTICES
THAT NO LONGER SERVE ANY MEANINGFUL PURPOSE
AND THAT HINDER ITS WORK' IF ITES TO CONTINUE TO
BE A RESPONSIBLE BRANCH OF GOVERNMENT AND TO EN-
JOY THE CONFIDENCE OF OUR PEOPLE.

THERE HAVE BEEN CRIES FOR REFORM OF CONGRESS
SINCE OUR NATION WAS FOUNDED., BUT TODAY I
SENSE THAT THERE IS A MOOD TOWARD OUR GOVERNMENT

«« AND CONGRESS IN PARTICULAR -~ OF CYNICISM,
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DISCOURAGEMENT, AND RESIGNATION BORNE OF A
CONVICTION THAT REFORM WILL NOT COME, THERE
IS A GROWING FEELING THAT WE CANNOT PROVIDE
SOLUTIONS TO OUR COMMON PROBLEMS, SOMETIMES
IT SEEMS OUR PROCEDURES ARE SO OUTDATED AND
ENCUMBERED THAT WE RESPOND NEITHER TO CRISIS
NOR TO CONSTITUENT,.

MANY PEOPLE HAVE NOTED THIS WIDESPREAD
LACK OF CONFIDENCE IN GOVERNMENT, I BELIEVE
IT IS THE PROPER PERSPECTIVE IN WHICH TO JUDGE
THE EFFORTS BEING MADE TO REVISE RULE XXII OF
THE SENATE IN ORDER TO PERMIT THREE-FIFTHS, RATHER
THAN TWO~THIRDS OF THOSE PRESENT AND VOTING TO
INVOKE THE CLOTURE. THIS IS A MODEST AND REASON-

ABRE REFORM OF THE SENATE RULES THAT HAS BEEN
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REPEATEDLY CONSIDERED AND SHOULD HAVE BEEN
ADOPTED LONG AGO., I URGE THE SENATE TO TAKE
THIS SIMPLE STEP FORWARD NOW,

THE DEBATE OVER CDOTURE AT THE BEGINNING
OF SUCCESSIVE CONGRESSES HAS RAISED TWO CENTRAL
ISSUES: THE NEED FOR ALLOWING ADEQUATE BDEBATE
ON ANY ISSUE AND THE PROTECTION OF MINORITY
RIGHTS. IFFEEL THAT ADEQUATE DEBATE AND CON-
BII?BRATION OF EVERY MEASURE WOULD BE PULLY
PROTECTED BY RULE XXII EVEN IF IT WERE A”BNDBD:
THE TWO-THIRDS REQUIREMENT FOR CLOTURE, RATHER
THAN THREE-FIFTHS, IS SIMPLY NOT NEEDED POR THIS
PURPOSE. THE ISSUE OF CLOTURE, THEN, BECOMES

THE ISSUE OF A MINORITY VETO IN THE SENATE, THE

QUESTION 18: SHOULD ONE-THIRD OF THE SENATE BE
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GRANTED AN ABSOLUTE VETO OVER EVERY PIECE OF
LEGISLATION THAT COMES BEFORE THIS BODY? THE
ANSWER, IN MY OPINION, 18 NO,
DEBATE

BEING REALISTIC, WE MUST RECOGNIZE THAT ON
ALMOST ALL MEASURES, DETAILED DISCUSSION AND
DRAFTING TAKES PLACE IN THE COMMITTEES, ON ALMOST
EVERY OCCASION, FLOOR DEBATE ACQUAINTS THE MEM-~
BERS OF THE SENATE NOT INVOLVED IN COMMITTEE
CONSIDERATION WITH THE PROVISIONS OF A PARTICULAR
PIECE OF LEGISLATION AND THE ARGUMENTS FOR ITS
PASSAGE OR REJECTION., OCCASIONALLY, LEGISLATION
IS ACTUALLY WRITTEN ON THE BELOOR, AND OCCASIONALLY
EXTENDED DEBATE 18 ﬁEQUIRBD BECAUSE AN IBSUE IS

PARTICULARLY COMPLEX OR CONTROVERSIAL, NORMALLY,
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THOSE WHO WANT TO DISCUSS ANY MEASURE, EVEN
FOR HOURS ON END, ARE GRANTED THAT PRIVILEGE
WITHOUT QUESTION., INDEED, EXPERIENCE SUGGESTS
THAT THE PROBLEM OF DEBATE IN THE SENATE IS
USUALLY ONE OF GERMANENESS, NOT INDDEQUATE
TIME FOR DISCUSSION,

OF COURSE, RULE XXII I8 NOT WRITTEN POR THE
NORMAL BITUATION. BUT THE PROPOSED THREE-FIFTHS
BARRIER OF RULE XXII WOULD BE MORE THAN SUFFICIENT
TO PROTECT THE RIGHTS OF SENATORS TO FULL DEBATE,
IN THE PAST DECADE, CLOTURE WAS ATTEMPTED 24
TIMES; IT SUCCEEDED ON ONLY FOUR OC&ABIONS. IF
THE THREE-FIFTHS MODIFICATION HAD BEEN IN EFFECT,

CLOTURE WOULD HAVE BEEN INVOKED ONLY EIGHT TIMES,



B
MORE SIGNIFICANTLY, THE SENATE MOVES
T}OWARDB CLOTURE ONLY APTER FULL DEBATE, BECAUSE

MANY SENATORS WILL NOT VOTE FOR IT UNTIL AN
ISSUE HAS BEEN PULLY AIRED, 1IN 1962, CLOTURE
WAS INVOKED AFTER 2 MONTHS OF DEBATE ON THE
COMMUNICATIONS SATELLITE ACT. CLOTURE ON THE
CIVIL RIGHTS ACT OF 1964 POLLOWED 57 DAYS OF
FORMAL DEBATE: CONSIDERATION OF THE VOTING
RIBHTS ACT OF 1965 WAS ENDED APTER A MONTH AND
A HALF, FINALLY, THE 1968 OPEN HOUSING LAW WAS
VOTED UPON AFTER CLOTURE STOPPED A FPULL MONTH
OF CONSIDERATO@®IN, CERTAINLY, MODIFICATION OF
THE TWO<«THIRDS REQUIREMENT TO THREE-FIFTHS WILL

NOT ALTER THE SENATE TRADITIONS OF ADEQUATE DEBATE.
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AND IT SHOULD BE NOTED THAT EVEN AFTER
CLOTURE IS OBTAINED, RULE XXII PROVIDES FOR ONE
HOUR OF FLOOR TIME FOR EACH SENATOR. 1IN 1968,
SEVEN DAYS OF DEBATE FOLLOWED CLOTURE ON THE
CIVIL RIGHTS BILL, THEORETICALLY, THERE COULD
BE DEBATE FCOR SIX HOURS EVERY DAY LASTING OVER
THREE WEEKS AFTER CLOTURE.

THERE WILL ALWAYS BE ENOUGH SENATORS WHO
BELIEVE DEEPLY IN FULL DEBATE IN PRINCIPLE AND FOR
THEIR OWN PROTECTION, AND THEY WILL NOT VOTE FOR
CLOTURE UNTIL AFPTER EVERYONE HAS HAD HIS SAY,

THUS RULE XXII, AS MODIFIED TO REQUIRE THREE-FIFTHS
OF THOSE PRESENT AND VOTING FOR CLOTURE WILL
REMAIN AS A FPIRM PROTECTION FOR EACH SENATOR'S

“PIRST AMENDMENT" RIGHTS ON THE FLOOR,



THE QUESTION BEFORE US THEN, IS NOT 80O
MUCH ONE OP FULL DEBATE, BUT ONE OF MINORITY
VETO,
MINORITY VETO

THE QUESTION OF MINORITY RIGHTS IN THE
SENATE, AS IN THE NATION, I8 NECESSARILY COMPLEX.
LET US RECOGNIZE PROM THE OUTSET THAT OUR
CONCEPTION OF DEMOCRACY IS MUCH BROAD_BR THAN
JUST RULE BY A MAJORITY VOTE, AT ITS CORE, THE
AMERICAN CONCEPTION OF DEMOCRACY HAS ALWAYS
CONTAINED MANY GUARANTEES TO REAL AND POTENTIAL
MINORITIES, SOME GUARANTEES CONCERN DEMOCRATIC
PROCEDURES, BUCH AS VOTING, FREE BSPEECH, AND
REDRESS OF GOVERNMENT; OTHERS INVOLVE SUBSTANTIVE

RIGHTS S8UCH AS PROTECTION FROM GOVERNMENT

HARASSMENT, INTIMIDATION OR INJUSTICE. BUT MOST
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IMPORTANT, OUR SOCIETY OF VARYING GROUPS AND
DIVERSE INTERESTS HAS EVOLVED A SYSTEM OF GOVERN~-
MENT AND TRADITION THAT PERMITS EACH MINORITY
TO HAVE ACCESS TO THE DECISION~-MAKING WHEN ITS
OWN INTERESTS ARE AT STAKE, WE TRY TO CONSULT
EVERY GROUP THAT IS AFPECTED BY A DECISION, 1IN
ORDER TO MAINTAIN D DEMOCRATIC SOCIETY AND A
GOVERNMENT OF CONSENT, WE MUST GUARANTEE THAT
EVERY MINO#ITY HAS SUBSTANTIAL ACCESS TO DECISION~
MAKING IN AREAS THAT AFFECT IT.

THESE DEMOCRATIC PRINCIPLES AND GURRANTEES
ARE IMBEDDED IN OUR TRADITION, OUR CONSTITUTION
AND OUR INSTITUTIONS OF GOVERNMENT, THE SENATE
PLAYS A KEY PART IN PROVIDING MINORITIES -~ RACIAL,

GEOGRAPHIC, AND IDEOLOGICAL -~ AN ACCESS TO
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POWER AND A PROTECTION OP THEIR FUNDAMENTAL
INTERESTS, WHETHER IT HAS BEEN STATE REPRESENTA-
TION, COMMITTEE STRUCTURE, OR SENATE RULES, THIS
BODY 18 A PUNDAMENTAL PEECE OF THE STRUCTURE OF
MINORITY RIGHTS. NO DISCUSSION OF RULE XXII, OR
ANY CHANGES IN THE SENATE SHOULD BRUGH OVER
THIS POINT LIGHTLY,

BUT MINORITY PROTECTION AND MINORITY
upazssnnﬁow ARE NOT THE RQUIVALENT OF MINORITY
VETO. NOT AT ALL. A MINORITY VETO 18 AN EXTREME
AND POWERFPUL WAY TO PROTECT MINORITISS, BUT IT
I8 NOT THE ONLY WAY BY ANY MEANS, THIS POINT I8
IMPORTANT, BECAUSE MINORITY RIGHTS MUST BE
BALANCED AGAINST MAJORITY RULE, THIS MAY SEEM A
TRITE PHRASE, BUT IT ALSO REPRESENTS THE MOST

DIPPICULT TASK OF DEMOCRATIC GOVERNMENT, THE
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BUSINESS OF GOVERNMENT MUBST GO ON, IN THE
LONG RUN, A SUBSTANTIAL AMOUNT OF WHAT A MAJORITY
WANTS MUST BE GRANTED, OR DEMOCRACY PAILS AND
GOVERNMENT POUNDERS, OdMPROMIBB I8 THE KEY
TO ACCOMMODATING THE MAJORITY AND MINORITY,
BUT OBSTRUCTION 18 NOT COMPROMISE, AND RULE !XU
TOO OFTEN IS OBSTRUCTION.

IN STRIKING THE BALANCE BETWEEN THE MINORITY
AND THE MAJORITY, WE ARE WORKING IN THE .SIRATB
WITH AN ONGOING LEGISLATIVE PROCESS., WE ARE
TALKING ABOUT THE ABILITY OF MINORITIES TO INFLUENGQC
THE COURSE OF ACTION, TO MAKE THEIR WEIGHT PELT,
TO DEMAND A COMPROMISE, THIS IS QUITE DIFPERENT
FROM OTHER BINDS OF MINORITY RIGHTS -~ SUCH AS
CONSTITUTIONAL RROTECTION OF DEMOCRATIC

PROCESSES -~ WHICH DEMAND ABSOLUTE PRODOECTION,
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IN THE SENATE, WE ARE CONCERNED WITH

RELATIVE POWER, WITH THE SHIFTING ALLIANCES AND

REAPPEARING MINORITIES. WE MUST ADJUST THE

VARIOUS RULES, COMMITTEE STRUCTURES, AND OVERALL

ORGANIZATION OF THE SENATE TO ENSURE THAT

MINCRITIES ARE NOT IGNORED AND THAT THEY MUST

BE CONSULTED, WHILE ALLOWING A MAJORITY TO

PERPORM THE TASKS OF GOVERNMENT,

WHEN WE EXAMINE CANDIDLY, THE BALANCE

BETWEEN THE POWER OF MINORITIES AND. MAJORITIES

IN THE SENATE, 1 BELIEVE WE CAN CONCLUDE ONLY

THAT RULE XXII, AS IT I8 WRITTEN AND APPLIED TODAY,

GRANTS TOO MUCH POWER TO MINORITIES. THIS

RESULTS FROM TWO FACTORS, PIRST, THE TWO-THRRDS
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REQUIREMENT GIVES THRRTY-FOUR OR 80 SENATORS
AN ABSOLUTE VETO OVER ANY MEASURE THAT COMES
BEFORE THE SENATE. THIS IS NOT MERELY MINORITY
INFLUENCE, IT IS ABSOLUTE MINORITY DECISION -~ IN
A NEGATIVE WAY,

SEBOND, THE FILIBUSTER HAS BEEN USED MORE
AND MORE. IN THE PAST DECADE, CLOTURE WAS
ATTEMPTED TWENTY-FOUR TIMES ON MAJOR ISSUES,
IN WAS SUCCESSFUL ONLY FOUR TIMES., IT IS
IMPOSSIBLE TO COUNT ACCURATELY THE NUMBER OF
MEAUSRES THAT WERE ABANDONED BECAUSE A CERTAIN
FILIBUSTER MADE THE CAUSE HOPELESS. SOME OF
THE MOST PRESSING BUSINESS OF THE NAT!O‘N, SOME OPF
ITS MOST NEEDED REFORMS, AND PRO!‘BC‘HOfN OF SOME
OF ITS MOST PRECIOUS VALUES WERE DELAYED OR

DESTROYED BY RULE XXII,
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WHAT HAS DEVELOPED IS ALMOST A REPLACEMENT
OF THE NORMAL MAJORITY RULE OF THE BODY WITH A
TWO«THIRDS MAJORITY RULE, 1 SEE NO SANCYO®N FOR
THIS PROCEDURE IN THE CONSTITUTION, NOR JUSTIFICA~
TION POR IT IN OUR PRACTICE.

OUR NATION NEEDS A CONGRESS THAT CAN GRAPPLE

WITH ITS GREAT PROBLEMS, AND THAT PRODUCES
REASONED, ADEQUATE RESPONSES TO THOSE PROBLEMS,
EXPERIENCE OF THE PSST DECADE INDICATES THAT
EVENTS MOVE SO SWIPTEE, AND MATTERS ARE 80O
COMPLEX, THAT WE CAN SURVIVE ONLY IP WE ANTICIPATE
OUR GRAVEST CHALLENGES. BUT ALL TOO OPFTEN, WE
ARE STWUGGLING TO COPE WITH YESTERDAY'S cnnu:uczs{
NO WONDER OUR CITIZENS ARE SO CRITICAL OF OUR

PERPORMANCE.
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THE COST OF DELAYIS OPTEN STAGGERING, FOR

EXAMPLE, HAD WE BEEN ABLE TO MEET THE CHALLENGE
OF THE CIVIL RIGHTS MOVEMENT MORE RAPIDLY, IF

WE HAD GRANTED EQUAL RIGHTS MORE QUICKLY, I AM
CONVINCED THAT MUCH OF TODAY'S VIOLENCE AND
DISILLUSION AMONG BLACK PEOPLE WOULD HOT HAVE
DEVELOPED, A MAJORITY WAS READY TO ACT, BUT IT
couLD NOT.

OUR NATION DEMANDS GREATER RESPONSIVENESS
PROM CONGRESS. RESPONSIVENESS REQUIRES MORE
"n;uu GOOD LISTENING; IT REQUIRES A POSITIVE PEED-
n@cx -- A RESPONSE. BUT WE MOVE TOO SLOWLY, MIRE

IN OUTDATED TRADITIONS.

/
J

,l

§

OUR PROCEDURES ARE IM;AI.ANCBD. WE HAVE,
'WITH THE TWO-THIRDS REQUIREMENT OP RULE XXII,

CREATED A VETO THAT SERIOUSLY OBSTRUCTS THE MAIN
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BUSINESS OF THE SENATE, FOR THIS REASON, 1
SUPPORT SENATE RESOLUTION 9 WHICH WOULD LOWER
THE REQUIREMENT FOR CLOTURE ¥O THREE~FIPTHS OF
THOSE VOTING., THIS WOULD STILL GIVE A SUBSTANTIAL
MINORITY VETO, WHILE ALLOWING LEGISLATION TO
PASS WHICH RECEIVES THE BACKING OF A VERY LARGE
MAJORITY,

SUCH A CHANGE DOES NOT BY ANY MEARS
DEPRIVE A MINORITY OF ITS INFLUENCE IN THIS BODY.
IN FECT, OUR PROCEDURES ARE STILL RIDDLED WITH
RULES AND PRACTICES THAT GRANT WHAT IN EFPECT
ARE NUMEROUS VETOB TO SMALL NUMBERS IN THIS
BODY. THE WHOLE FABRIC OF OCUR TRADITIONS IS ONE
OF DELAY AND COMPROMISE. NO ONE WILL BE TRAMPLED
AND NOTHING WILL BE STAMPEDED IF THIS CHANGE IS

MADE, i




«]7e
WE SHOULD ALSO BE CLEAR THAT MATTERS OF
FUNDAMENTAL IMPORTANCE, CONSTITUTIONAL CHANGES,

REQUIRE A TWO-THIRDS MAJORITY IN THE SENATE
REGARDLESS OF RULE XXII. WE ARE ONLY DISCUSSBING
THE POWER OF THE MAJORITY OVER ORDINARY LEGISLATIO
INDEED, IT IS SIGNIFICANT THAT THE CONSTITUTION
DOES NOT PROVIDE FOR ANY MINORITY VETO AT ALL IN
THE SENATE., MINORRTY PROTECTION RESTED ON THE
PRINCIPLE OF STATE REPRESENTATION, THE FOUNDING
FATHERS OF THE CONTINENTAL CONGRESS AND THE
ORGANIZERS OF THE FPIRST SENATE USED THE "PREVIOUS
QUESTION" ALLOWING A MAJORITY TO CUT OFF DEBATE.
THERE BBNOTHING SACRED ABOUT RULE XXII OR THE
TWO-THIRDS NUMBER, BOTH OF WHICH HAVE BEEN

CHAN
CHANGED OFTEN,
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THE PROSPECTS OF AMASSING A TWO-THIRDS

MAJORITY TO BRING ABOUT A VOTE MAY REST IN LARGE

MEASURE UPON THE VOTE~-GATHERING EFFORTS OF

THE WHISE HOUSE., I HOPE THE PRESIDENT WILL

PUBLICLY AND FORCEFULLY BACK THE EFFORTS OF

THOSE WHO ARE ATTEMPTING TO MODERNIZE THE

SENATE PROCEDURES,

IN THE PAST TWO YEARS THE ADMINISTRATION HAS

ON OCCASION BLAMED CONGRESS FOR A FAILURE TO

RESPOND TO ITS LEGISLATIVE PROGRAMS. AND NO

DOUBT, IF THE PRESIDENT'S PROGRAM DOES NOT MOVE

FORWARD, WE SHALL HEAR BIORE OF THIS, IT SEEMS

TO ME INCUMBENT UPON AN ADMINISTRATION WHICH

ASKS 80 MUCH RESPONSIVENESS FROM CONGRESS TO

HELP REFORM PROCEDURES 8O THAT PROGRAMS CANNOT
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BE STOPPED BY A SMALL MINORITY,

I WAS DEEPLY DISAPPOINTED BY THE VICE

PRESIDENT'S PAILURE TO JOIN OUR EFFORT IN REFORMING

OUTDATED SENATE PROCEDURES, HIS FAILURE TO ISSUE

EVEN AN ADVISORY OPINION ON THE APPROPRIATE

PROCEDURES NEEDED TO REVISE RULE XXII NOT ONLY

REPRESENTS A REJECTION OF THE POSITION OF THE

THEN-VICE PRESIDENT HUMPHREY IN 1969, BUT ALSO

IS A RETREAT FROM THE STANCE PRESIDENT NIXON TOOK

AS VICE RRESIDENT IN 1958,

IN SUCH A COMPLICATED PARLIAMENTARY

SITUATION AS THE ONE IN WHICH WE FIND OURSELVES

TODAY, THE ASSISTANCE OF THE PRESIDENT OF THE

SENATE COULD BE ABSOLUTELY CRITICAL TO THE

SUCCESS OF REFORM, IN THE LIGHT OF THE PRESIDENT'S
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SUGGESTION OF JANUARY § OF THIS YEAR THAT
ODNGRESS REVISE ITS ™TURN~OF-THE-CENTURY"
WORK SCHEDULES AND PROCEDURES" COUPLED
WITH A BITTER ATTACK UPON OUR LEGISLATIVE
RECORD, THE VICE PRESIDENT HAS A HEAVY BURDEN
OF RESPONSIBILITY WHICH HE HAS EVADED, WE NEED
THE HELP OF THE PRESIDENT AND THE VICE PRESIDENT,
I HOPE THEY WILL OPFER 1T,

IF THE CONGRESS IS TO REMAIN A RESPONSIVE

!

AND RESPONSIBLE BODY, WE MUST REFORM OUR i 3
PROCEDURES, IF WE ARE TO BEGIN KO GRA?P!.E WITH
OUR MOST BASIC DIFFICULTIES, WE MUST STREAMLINE

THOSE PROCEDURES AND MAKE THEM MORE DEMOCRATIC.
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FOR IF WE CANNOT DO BETTER, IF WE CANNOT
GOVERN MORE EFFECTIVELY, WE WILL LOSE THE
CONFIDENCE OF OUR PEOPLE.
MODI?!OATION OF RULE XXII IS THE FIRST
SPBSTANTIAL STEP IN THAT DIRECTION, IFP WE

FAIL TO TAKE ¥T, WE CANNOT BEGIN SERIOUS REFORM,

EEE RN
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