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Transcript

Don Nicoll: Itis Tuesday the 31st of October, the year 2000@'re in the Circuit Court of
Appeals of the District of Columbia in the, ah, gaBuckley is going to correct me.

Hon. James Buckley: This is the United States Court of Appeals Far District of Columbia
Circuit.

DN: Thank you. And we are talking with Judge JaBweskley and former senator of the
United States. Don Nicoll is the interviewer, witeon Billings. Judge Buckley, would you
state your full name and date and place of birthu&?

JB: James Lane Buckley, March 9, 1923, New York City

DN: You grew up in New York?

JB: 1 grew up in Connecticut.

DN: In Connecticut. And you went to school in Cortiait pretty much, | gather?

JB: Various places, but | went to a boarding sclo®ew York, New York state that is,
Millbrook, New York, and then college at Yale, ahén law school at Yale.

DN: And you practiced law in Connecticut?

JB: Four years in New Haven, than got, went intsiless with my father in a company
headquartered in New York City that involved oitlagas exploration outside of the United
States.

DN: And when were you elected to the Senate?

JB: In 1970.

DN: And when did you first become aware of Senataskie?



JB: I don’t think anyone could have followed envingental issues as | had for some time
without being very much aware of him. So don’tegime, don’t ask for a date, but certainly in
the late sixties | was very much aware of him.

DN: You had a strong interest in environmental ms#e

JB: Yes, hm-hmm.

DN: What, when did that start?

JB: For as long as | remember I've been fascinafétd birds, and if you're fascinated with
birds you start being fascinated by where they dind what keeps them healthy and so on.
When | ran for the Senate, environmental issueg wery much my, on my mind and very much
in my platform. | remember receiving a call fromeg incidentally | was a candidate of the
Conservative Party in New York in a three-way raoe] one of the Conservative Party fathers
sent me a letter chastising me for wasting tima oon-issue.

DN: And what was your response to that?

JB: 1didn’t have time to respond. | found it whiemas cleaning out my desk after having
been elected.

DN: One of those opportunities lost. And when yame to the Senate did you immediately
embark on work related to the environment?

JB: | was number ninety-nine in the pecking oraethie Senate which didn’t give me a wide
range of choices, but fortunately | had wanted \d&fnitely to be on the Public Works
Committee precisely because of its environmentahdg. And that is not one of the most
favored committees in the Senate, at least ndtasd days, and | had no trouble getting that
spot.

DN: And were you on the Environmental Subcommittéd Wenator Muskie?

JB: Yes.

DN: Which was called in those days, Leon?

Leon Billings: Subcommittee on Air and Water Pollution, | beée

JB: Now the committee on Public Works, period.

DN: And Senator Muskie at that time was Chair ofdbmmittee.

JB: That's right.



DN: What kind of committee did it seem to be wheno game on it?

JB: Excuse me, he was chair of the Environmentht8mmittee, Senator Randolph was the
chairman of the committee. What kind of an agenda?

DN: What kind of a committee was it?
JB: Oh, it was, are you talking about Public Wookshe Subcommittee?
DN: The Subcommittee.

JB: It was an excellent committee to work on,ntfact this observation is true of the entire
committee in that you had no feeling of partisapstiiere was no haggling back and forth. The
members of the staff served both sides equallyer&tvere a lot of arguments on how one could
best achieve this, that or the other objectiveitomtis quite different in this respect from any
other committee on which | served.

DN: Were, did you feel a full partner in the deldigons of the committee?

JB: Yes, I did, and it takes a little while to Iadhe ropes. | came in from private life, but |
think | very quickly established that my interestsrgenuine and | was certainly welcomed in
every discussion and | felt very soon that | hdddarticipation.

DN: And you came to the committee at a time of is¢epressure on the Clean Air Act and on
other legislation. Were there areas of differemewveen you and Senator Muskie?

JB: | can't think of any areas of difference. hdhink of a particular insistence of mine with
respect to all legislation, and that was to make $hat there would be a balancing of costs
against benefits, and that provision be made totaia that, to take the costs into account. |
don’t think it shocked anybody but it may, it magve been that this particular aspect would
have been ignored or not included.

DN: And how did that play itself out in the commé®e

JB: |think that the legislation | had a hand iways had such provision, and Leon will correct
me if I’'m wrong.

DN: And did you, did you find much resistance froauy colleagues on both sides of the aisle
on that question?

JB: No, no, I think it made sense. The argumemgmade in those early days of
environmental legislation was that environment isg®a cost on society. Therefore these, the
bills to purify, to have cleaner air and purer watere in effect internalizing the cost imposed
by polluters on society as a whole. So there wasagnition that there were costs and there
were benefits. And the only question was to make that you don’t, at least in my judgment,
that you don't try to achieve at the outset attlemsch stringent standards that you impose costs



that way outweigh the benefits that society woeldlize.
LB: Can I justthrow in -?
DN: Go ahead.

LB: Inthat context, you were then, I'm sure sk, a fiscal conservative, Muskie was
somewhat more fiscally liberal. And if | recollegbu differed on how much money to commit
to the Federal Construction Grant Program. Youwdhd that the amount was somewhat higher
than was appropriate and expressed those vieveg ilegislation. | know you didn’t vote
against the legislation, but you were concernediath® cost.

JB: | was concerned very definitely, and especiaijNew York had proven a very good
citizen early in the game and had had a differemhiila of reimbursement. But | think kind of
a compromise that was worked out was we went toi¢we standards, | think eighty percent
instead of some lesser percent federal constructBart New York was able to recover the
difference between what it had spent and what uld/bave had under the new legislation. You
have a very good memory, better than mine.

DN: In fighting that issue in the Senate as a whudey did you and Senator Muskie prepare
for meeting the arguments that might come from othembers who didn’t agree with you on
the construction issue, for example? Was theoenh g¢ffort?

JB: Ijust don’t recall, this is the kind of det#ilat just escapes me.

DN: What was Ed Muskie’s style in the committee éalthg with some of the contentious
issues?

JB: He listened, I think he listened well. He hafigcourse, his, what he pioneered | guess, is a
concept of forcing change by setting up a standadithen relying on industry’s ability to catch
up with it. He, | found him very gracious but salfound he had a very short fu-, a fuse when he
felt that he was being played games with, I'm tiigkin terms of hearings. But the nice thing
about him was that he defused himself awfully qlyiclSo there were these sort of storms that |
think served their purpose of causing people talpainonsense aside.

DN: Did you find yourself at any point with any mapisagreements with him?

JB: Probably so, and again |, my apologies, theag have been towards the end of this period
when we had, well, emission limitations. Whathattcode word, the something-or-other
standards that apply to the automobile industry?

LB: Oh, tailpipe standards.

JB: Tailpipe standards, right. And I felt that weren't talking about, and this is more related

to fuel effic-, well, to fuel conservation rathé&an environmental standards because the
standards were not changing. And I just felt thatmarketplace would make the proper



adjustments.

DN: You thought that the cost of fuel would pushgdedoward having more fuel efficient
cars?

JB: Yes, which was in fact happening during theowes Arab oil crises. Now I’'m con-, now
I’'m getting a little bit of confusion between wHawas doing on the Environmental
Subcommittee and what | was doing on the Commearenilttee.

LB: Commerce Committee was handling the café stdsdand we were handling the auto
emission standards. But just to refresh it, tiveme that debate in 1975 and ‘76 in your last two
years there, on whether we modified one of thedwaissions standards, the NOx [nitrogen
oxides] standard, and you and Howard Baker and®thanted to modify it. And Muskie said,
if | recollect, to the two of you, “That’s a tacigudgment, not a policy judgment and just don’t
ask me to do it before | need to do it on the Sefiabr.” And you and Senator Baker went
along with reporting out of the committee a bikthvas tougher than you wanted to end up
with, to accommodate his tactical judgment, but lgeld it very, you held it very close to that.
And you were a member at that time.

JB: | was aranking member then. And | had a mateise in the Senate, but unfortunately |
was only there one term. But | do recall in thilttbat | did accomplish something that | had
been trying to for some time and that was to expenit with the so-called pollution tax as an
alternative approach to the mitigation of pollusanAnd there was a provision in that bill for
precisely placing a tax on NOx emissions from statry sources, but | sus-, but then Congress
adjourned before that bill was adopted and | hafez=bng -

LB: Jake Garne read it if you recall, rememberdaely he forced the committee report to be
read on the Senate floor at midnight, at nightthenlast day of the session and finally we threw
in the towel, and uh.

JB: | was probably campaigning in a losing campangNew York at the time.
DN: And were you supported in that pollution taxpgmsal by -?

JB: Yes, the committee adopted it and the Senaiptad it, and there were no alternative
strategies at that time for controlling that sous€eollution.

DN: Were, in the efforts in the committee during éaely to mid- 70s, were there any striking
differences of opinion among the subcommittee meméas you recall? Not simply you and
Senator Muskie but other members of the committes, there much division in that
subcommittee?

JB: If you're talking about Water and Air, no. Ndhink we all knew that the problem had to
be resolved. We might have had tactical differenneéhow to go about it; there may have been
differences as to the circumstances in which tliereement of the standards might be
suspended or delayed or deferred. There wereignsstbout what that standard should be,



would it be the so-called 1492 standard, namely tieeaUnited States, how North America
existed when Columbus first came here, or whetheould be a more health related standard.
And | think the health related is what prevailéithere was a lot -

LB: But, what you're referring to too Senator, éuyrecall, that debate, the clean water aspect
of that debate, was more a debate between youamat@ Muskie and Senator Baker and others
on one side, and Senator Tunney on the other,vgasitnot, if | remember correctly it was -

JB: No, I didn’'t mean me versus Muskie, althougjuéss this is the context of this interview.

| would say that where | broke ranks with Sendoskie and others, having nothing to do with
this, was noise pollution. As a federalist, | bed that Congress had its, derived its authority to
work in the environmental field based on the faett tvater and air and birds and animals and so
forth do not respect geographical boundaries. |Batv no reason why we should impose
standards on jack hammers for New York and Neweyeais the sound doesn't travel all that far.
By the same token | saw every reason to maintaimsist on standards where it came to
aircraft, trains and so forth.

DN: And how did that difference of opinion play out?
JB: It was amicable, people recognized me for Winas, and | lost. | lost no sleep either.

DN: As you look back on the experience in the subuitee, did you get much of a sense of
how the subcommittee arrived at the point thatfgound it in 1971 in terms of the way it
operated and functioned, and this is also a questiated to the full Public Works Committee?

JB: Well | walked into a situation that obviouslgihexisted for some time. | would credit the
non-partisan atmosphere to Senator Randolph.nk te set the tone there, and I, I'm not, |
don’t mean to suggest that Senator Muskie wastiegithis in any, to any degree. | just had a
feeling there was a common purpose there to bewaetiiand that we were working with a blank
blackboard. We were conscious of the fact thatewdd make mistakes, and | think this meant
that we were willing to listen and try to reachamsensus. | thought it was an exemplary
approach to legislation.

DN: In your time serving on the subcommittee, did yod Senator Muskie have any
opportunities to talk about your respective intey@s the environment? You've mentioned your
interest in birds from early age. Did you chatatiitow he came to his strong feelings about the
environment?

JB: No, not that | recall anyway. UnfortunatelystiCongress then, and | guess more so now
than it was then, is so occupied. There’s suctemjum on getting the work in front of you

done, there was very little occasion for quiet m@stences and discussions or things of that sort,
which | very much regretted. We know the whol&klimle about the Senate being a club and all
that implies in terms of leisure and getting to wrfellow members and so on. | suspect that
was true in another era but certainly not todapu’e constantly having to run from one place

to another and that running from one place to aratlas, it measurably increased the pressures
to do that during my six years.



But we worked on, the first bill that | worked ofiroajor legislation was the, updating the
amendments to the Water Quality Act. Our hearimgse scheduled, we had relatively little
interruption in doing our work, we managed to getark up out in a matter of | think four, five,
six months, something like that but well within tyear we’d reported out a bill. Five years later
we were going through the same exercise with réghecClean Air Act. And my memory there
was, time and again waiting for a quorum to appeaause four or five, as many as three or four
competing committee or subcommittee meetings had beheduled for that same time. It was a
much more difficult process to go through and assallt it took twice as long before anything
was reported out.

DN: And this was a change that you observed in {eun in the Senate.
JB: Six years, yes.

LB: May I ask you to spend a little bit on one poand that is, when you came to the Senate
committees met to do their business in executigsisa.

JB: Right.

LB: So the Clean Water Act was written behind adodeors. The Clean Air Act amendments
in ‘75, ‘76 that you worked on, were written in piglsession. To what extent do you think that,
shifting that process from open, from closed toroaiected that ability to -?

JB: Well, I think it had a very definite effect, touevertheless if you compare the scheduling,
if you compare the cards | used to carry around wié for my first year in the senate with my
last year, it was, you could see graphically whyas more difficult to get people to constitute a
quorum. But, the fact that there are all of theseple sort of looking over your shoulder slowed
down the entire process. It seems to me that asyirother human activity, business
negotiations, talking to your wife, or writing letgtion there has to be adjustment, there has to
be compromise. And this is much more easily acdisimpd without people looking over your
shoulder, or the chances there’ll be headlines,gaue away this, etcetera, etcetera, etcetera.
And under present circumstances | personally was ifan of the open air mania or whatever
that took hold, | guess after Watergate.

DN: Do you recall discussions of that question, Wwhleto be open or closed sessions during
your time there?

JB: Perhaps on one or two issues there may haverbasons given for asking for a closed
session. | don't recall, frankly, but the ruley&deen changed that these sessions would auto-,
mark up sessions would automatically be open ursessebody could come up with a reason,
persuasive with the majority, to close it. Andrifece you called for a closed session there was
always a risk that someone would say, ‘ah-hahynastk is going on’. But human beings it
seems to me are much more able to get somethimgrgtished when they’re working privately
and they can cajole, give and take and all theafast | always felt that the test was whether or
not you ended up with something you could defend.



LB: As afootnote to this, which is an importardtfote | think, when Muskie agreed to have
Bernie Asbell write The Senate Nobody Knowase of the things that Bernie wanted to do was
to be able to sit in on executive sessions andingetwith the Senate and so on. So my
recollection is that the first thing that he didsaask you if you would mind if Asbell sat in on
your meetings with him when you were crafting th® amendments. And you said that was
fine in term--, and, and because of that that dmetame a considerably better documentation of
that era, but it was. So the, the, | guess thetpsithat, obviously neither Muskie or Buckley
were afraid of being observed, but | think both fieat there was a more productive dialogue
that could take place without having all of thatezwal force(unintelligible). Is that a fair -?

JB: That's fair, and we knew that this wasn’t soopbwith a special interest to exploit or
nothing’s going to be leaked out to the press. #hcourse this extended not only to what
would otherwise have been executive sessions,riuate conversations that Ed and | would
have. At that time | was a ranking minority memlzerd so we had a lot of occasion to get
together and try to work out this detail and that.

DN: And the difference essentially is between copi@mneous exposure of the discussion and
the subsequent publication in the book.

JB: Right, yeah.

DN: Which does make a big difference, it seems to Trtee, the quality of the debate | take it
from your comments, changed in the Senate as aevdwing that period as there was more,
more emphasis on posturing, if you will.

JB: Television hadn’'t come in yet. No, I'm not suhere was a difference in the quality of the
debate. I'm not sure the quality was ever thaidgdaring my six years. There were no Daniel
Websters that | recall. It would, I think the gieyaeffect would be in the quality of the law
making, whether you had the chance to think ththgsugh. One of the things that | do recall is
that important witnesses would be called in bots#) work on both of those bills. We had a
chance to hear them out with some kind of leismtta ask questions and get answers during
my first couple of years. And towards the endlibl was always ringing and you had these
people who were in the middle of a sentence and ttie committee would run off and in fifteen
or twenty minutes they’d come back -

DN: These were bells for floor votes?

JB: Votes, floor votes, yes, and the thread woulteHzeen lost. | think there was a
consciousness of a greater pressure to push pwpleyh the process and get their testimony at
least recorded, rather than using the opportunitgally explore what was back of the views
being expressed, and to ask questions that migfet tested this theory or that.

DN: What was the underlying pressure for increasédity, that is the competition between
floor votes and committee work?



JB: Well, I'm riding a hobby horse here, and ttsathie desertion of the tenth amendment, that
the more activities, the more types of human aativithat are brought to Washington, the more
business there is, the more bills are reportedtbetmore votes there will be, and the more
amendments and so on so that the . . . . Onceaipiore the Senate was considered the world’s
greatest deliberative body and | imagine that vt that was at a time when people had the
opportunity, when they were in Washington six aresemonths. There was a relatively small
body of areas in which the Congress legislated.

One of the rules in the Senate that is routinelyagiaevery morning is one that says there will be
no committee work performed while there is debat¢he Senate floor. What that suggested
was that the entire Senate would be there listetainghat went on. | asked the parliamentarian
towards the end of my six years when that rule bégdecome desuspended as a matter of
routine, and he said, “Back in the fifties.” Sathvill give you some idea of the pace with

which what | view as the expansion of federal consénto areas that had previously been
exclusively the business of the states, has hadftaet of interfering with the ability of

Congress to do its work well.

DN: From your perspective, was the work of the Solrodtee on Air and Water pollution part
of that trend? Were there issues that you fekrotiian noise perhaps that should not have been
brought to the Congress and to that committee?

JB: There may have been, but that’s the only oatdticks to my mind. | had no problems
whatsoever with air, water and the biota.

DN: After you left the Senate, you spent some tim@ternational negotiations relative to
environmental issues, did you not?

JB: | was, this is sometime more showing the flagt avere, | went to Nairobi at the tenth
anniversary of the Stockholm Conference. | was thehe State Department and | was the co-
chairman of the U.S. delegation. But | did, whilehe State Department, | did interest myself
in seeing to it that the U.N. Environmental PratattAgency was adequately financed funds to
the importance of the work, but that was a verylspaat of my State Department agenda.

DN: Did you carry any lessons that you'd learnethmair and water pollution subcommittee
to that particular responsibility, or was it irregat?

JB: It pretty, pretty irrelevant, except that, guhis way, | understood something about the
nature of environmental costs. | also had becoeng much interested in the endangered
species problem and, which actually in the Senai® tive Department, or rather the Interior
Committee had its particular interest there, amortect there?

LB: Itwas. They finally, right after you left thenoved it to Public Works.

JB: Where it belongs.

LB: And then Environment to the Interior.



JB: | was also on the Interior Committee for a whil
DN: You have -

LB: You once compared that for me, and you oncerobsg on what it was like to sit in a
business meeting in the Interior Committee verdtiagin a business meeting in the
environment and Public Works, in the Subcommitteéd\wr and Water Pollution, and that it was
very different. That might be useful to -

JB: Well, I mentioned that partisanship as beingevwced in committee as well as on the
floor, and that is where | bumped into it, bothrthand in my experience with the Commerce
Committee. The sides were drawn, very differeatwd as to, for example, the degree to which
oil and gas industries should be regulated and ifawv, and is it being the result of the Arab oil
boat boycott, so that, and also staff was rigidiydd&d between majority and minority. Staff,
you only went to your minority staff if you happeh® be a Republican as | was, or vice versa.
That was all foreign to the experience in the Rullorks and in the Environmental
Subcommittee, and as a result | think that morecgéitfe work was done in the latter.

DN: As you look back on your experience in the Seaad your encounters and work with
Senator Muskie, what from your point of view were imajor contributions and what from your
point of view were his shortcomings as a senator?

JB: You know, I've never focused on people in thtesens. | felt this about Senator Muskie

in terms, in the context of environment which isandnl had my principal contact with him. He
understood there was an urgent need, | think thatds open minded in terms of listening to
people on both sides and trying to find out how best achieved, how one best met these needs.
I had mentioned his short temper which | think wasally salutary because of people who were
the objectives of his outbursts deserved it. Buhéver, that never impeded the flow of business
and may have actually hastened it. Obviously a af@meat intelligence.

At the stage where we were, | think that the styatee adopted and | guess pioneered, of saying,
‘we’ve got to do something. Well, here are goiadeé the standards that we understand on the
basis of existing knowledge, are needed to be reiaied in order to safeguard health, and it's up
to American society to do whatever can be donedetrthere.” But he was very open to

allowing the flexibility, the ultimate flexibilityo be there, so that the impossible would not be
required. Such phrases as, “best achievable témyipand it was understood that what was
achievable meant realistically achievable, in otherds there was an economic ingredient to be
taken into consideration. So | found him fair meddl found him open minded, but never losing
sight of the objective and driving towards thatembive. Downside, he obviously had lots of
down sides but | can’t think of them right now.

LB: That's all right, | may do a tape later.

DN: Leon, are there other questions that you haateyibu’'d like to pursue?



LB: Well |l just, again, this is not necessarilyjdw this as, Don’s doing an oral history of
Senator Muskie and to a degree this is an orabiyistf my career, too. You one time said, and |
think you may have said it at one of our businesstings, mark ups, that, and you've say it
much more eloquently than | have, that conservati conservation came from the same root
after all, and you were making a point. | thirik & useful point to make here.

JB: | could never quite understand why conservatimeAmerican politics had not
enthusiastically adopted the environmental cadse as | thought this through two things
occurred to me, it is in the nature of conservativio say if it isn’'t broke don't fix it. And |

think the reason conservatives did not, politicaiservatives did not worry about the
environment is that they were not well enough infed to realize the degree to which, if it was
not broke it was reaching that saturation pointnersaiddenly it would be broke unless some of
these measures were not taken. | don’t know ifgivehat | said at the time.

JB: The other thing | wanted to say, and thistidpesn’t have to be on, in fact you can turn it
off.

DN: Well before we do that | wanted to pursue thesgjon of your development as a
conservative conversationist, if you will. Youddhat you, early in your life, became interested
in birds. Was this something stimulated by parents teacher or friends, or simply
observation?

JB: Just observation. They just fascinated me fasrfong as | can remember, and | think my
brothers and sisters and parents thought this Wtkeabdd and so on, but they encouraged it.

DN: And over the years have you encountered otheserwatives who share your passion for
conservation?

JB: Yes, they do exist. They feel a little beleaga at times. Incidentally, one thing that |
think | did contribute was that the, quote, conaéxe senators in Congress thought: number one
that | knew what | was talking about; and numbes that | was not a zealot. In other words my
emphasis on cost balancing, the balancing of bisnedéisulted towards the end in when
environment, new bills would come on the floor aadbody knew what they’re all about, that a
number of conservative Republicans started comunge and saying, “Do | vote for this or
against it?” So | was beginning to get a littlddaing.

DN: Did you and Senator Muskie ever discuss wayshich you could appeal to certain
members of the Senate that he could not reach?

JB: | think first of all if there was such a feddiit was tacit, it was implicit in the role | was
playing on the committee.

DN: You were both discreet.

JB: We were both discreet.



DN: Thank you very much, Judge Buckley.
JB: Thank you. I'm, you know -

End of Interview
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