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WASHINGTON, rmmv nncnmnm 3, 1971
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MUSKIE. Mr. Presiden
910 Bmten most m:nmm t&mﬂ?ﬁtﬁ

tional obligations is to approve or refect

nominations to the Supreme Court. The
Bupreme Court protects our Jiberties and
the mncl.p!es of: mzm nuaw. It
has the respansibility for

seyving and
Ourehtlremnsu

Like the ide °?.'fi “ante 7
ent, the '
its assigmed role in tha‘seleetlm“x

1 now reafirm what I'sald during the
“Uétates on tito President’s nomination of
Jt;dze Haynsworth

s ‘the" mﬂn the President, of

oty to ﬂudlmﬂhn naag'm.
“Courts opinions |
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- Senate

My examination of Mr, L
mmmvmmmmtmmm H
is not o judieipl conservative at all; in the
anhm&bm betng the mdumum
Lonservistive, they tre thase af ammz

Mr. Rehnquist exal

‘branches of thy Federpl Government. He
mmmaot'memvumm
characterizad the mnﬂnmm«

,mummmm
mmumfwmdtm’mmﬂm

Examing Mr. Rebnqmst'q vlm in de-

wnnuwnu views drastl in
major areas-of onnsﬂ oml law. from
that tradi

hlhb 1et alm—tho most compre-
-hensive of rights and the right most val- -
ued. by -civillzed. men.” (Olmstead v.

United States, 271 U.S. 438; 485 (1928)),
Xt waa Mr. Justice: Butler—-mne of the
mmmmﬂvummwhonlmmsu-

The Fourth.  Amendmun

search thst Is unreasonable atid i ognstrued
liberully to safeguard the right of privacy

its extends to offendars as well as
20 the law abiding « « « Amendment is to
|be. Y angd all owe_the duty
of vigllance for it effective enforoemant lest
.mt.nm be g:thorlsbu for

1832)); Go-Bart Importing Co., v, Usited
, 483 U8, 864, 857 (1831))..

5 nmthlrbdlddnﬂ:evﬂuuptm-.

vacy that led a genuine cotiservative like

Justice. er'to give a resoumding “No™

t's claim to the
tutional

was. deeply concerned to
conﬂdume and umaotmmwmdeal-
“iog with one mnother that i character-
‘of "{nfividual relationships between
ciﬂauu in a fres society.” (Dnited States
wmmm l.wn.)

Eﬂﬂlﬂn‘ af which. adopted.
-{nited States v: ummu,m u&m 404

ment attempt to dmgrsdotheprmm-
tions ‘of ‘the fourth amendment.
Rehnguist satd that nnwwu!ﬂ

mmhaﬁav d to crim-
Al'investigations. He did not even men-

tion tha of the warrant proce-
daore—to Itizeny from unreason-
by interposing

magis
mﬂ ‘Government. This fall, ‘Mr.
quist refased to retreat from his opposi-
tlm' to ‘judicial review of domestic na-
tional security wiretaps during his testi-

applied’by the A General alone.
‘A sectnd area In which Mr. Rehnquist

veDion m“‘m%%e ATt yhich, b
%ﬂm&l dlstlnc

: Bates v. Little Rock, 361 US.
; and NAACP v. Alaboma ex.
'é!i'h son, 884 U8, 449 unsa)

., part of
disregard’ for first am d-
ts in this aren 18 his rejection
of - velevance. When asked at Sen-
ator "Eavin's ‘hearings if 'Government
survelllanee and the fear cansed by that
survelilanca. raised sny serious threat
of & cﬂeetoneonsﬂtuuonany
- nctivities and rights, the

th ‘an ungquailfied

; teatiﬂed that
first smendment questions got
y de-

from spenking out—an rlarming
m%nm for the protection of precious

And Mr. Rehnquist not only down-
constitutionnl protections, he also
reason -for the independent
Jmn supervision mandated by the
amendment to enforee these pro-

He argued that "“no legitimate
" is eexved 'I;r such fudicial su-




The bistery of" Amprican tmmm b, -
no emall misagure, the nhtmy
{Malinski v. New Yirk,;
{1p48) ).

Justice Frankfurter smplified thla
view in these words:

(We) must give"nb.ear to the loose talk
sbout society belng ‘st war with the crimi-
nal' if by shat it is kmplied that the decan~.
cles of progedure which have been enahrinsd
in the Consfitution must not be too fastida
tously ingisted upon In the oase of wicked
people. 14,

Mr. Rehnquist's record shows no simi-
1ar faith in the procedural safeguards of
our law. In the last 8 years, the Nixon
administration has tried to revise tradl-

tional constitutionnl procedures in the

fight against crims. In recommending
proventive detention . and mno-knock
searches, the. edministration;

has .mndp
unwise and unnecessary
upon fundamental. ideals of Juauue m
order to fashion law .enforcement tools
that ‘are: ineffective and unreasonshle.
As I Baid in the Senate over a year ago,
preventive deicntion and, no-
searches are. “instruments of, fear’. and

“togls of repression.”

Inring the  protracted uontmmay
abont- these, new procedures, My, Rehn-
quist indicated that-he felt no constitu-
tional qualms about.the denigration of
traditional rights. In a December 4, 1970,
spesch; be. called - the - gdministration’s
preventive detention prqposals “entirely
conslatent with the spirit and the letter
of the U8, Constitution.”

And in Saptember of this year, testify-
ing betors the Senate Subcommitteson
Constitutionnl Rights on Senntor Eavin's
fpesdy irial’ bill,> Mr, Rehnquist urged
the tomaiittes to condider new Hmits on
other ‘traditional procefural sa:esunrds

Rehrguist suggestad the most far-reach-
ing fevidion In over 7100. years of the
availability ©f thab’ writ ln the Felleral
courts, Habeas corpiis—often called’ the
ooy of erliyioal progedares Mdced, Wine
al’ pr K -
stoh Churchill, a grest. conservitive’in
" the Anglo=Amerirad | trndlt?ﬁm. once sild

%Mm‘% hmid up L2 19

words-—tnbess
i mnnquut nci:iﬂwmdzad that
ovex a century ago, i the Habeas Corpus
'1887, Cingress decided that “any-
eons tutional violation could He the basis
twmumwme?edemm
of tidbeas corpus jurisdietion. The Fed-
€ral ‘thurts’ have in¢ amnsly exemlsed

nau
atpon.sﬂ-

No one c¢An Téad the long history which
rocords the steyn and often bloody siroggies
by which these cardifial rights were sstured,
ﬂmtmmm:gump-

El. 401, ilik
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“Xie has said:,

.. POWET, % :
of the basle p

s B
sociated Press v, NLRB, 813 U5, 03;335-159
1{193D).

‘Itwaathlabﬂrltw a8
‘tive like Jusiice ‘Su I.hcri%gn
merlahuoru:epmmms:pnorn-
‘stralnt in ean v, American Preds.
Co., {3971.08. 233; 250 1986)), and to
uphold and exiend the right to counsel
for all criminal-defendants in: Powell. v
djabgma, (287 US .(1832))..
are Aniong the great &
in the history of the-Court,-and liber-
has been a powerful compo-
ng? in the consefvative legal tradition.
X in’f{he. recard of Mr, Rehnquist
nong this cpirit, none of this con-
servative reverence for the Bill of Rights,

and eay to govermbent; “Thus far and
nb farther,” He interpréts the Constitn-

m‘

“pOWers: of- ‘i’ Commeantéer-in~-Chief. In
‘testimony before ‘the House™ of -Hepro-
'detended’ & sweeping

hls
natare’of his “judic mmum
hh!areﬂme&mtheclnlmuﬂndividunl
freedom in oppasing'the opmwnmmo-
dations law of Phoenix- Aris. I¢ is re-
‘veallng and  dlsgule! u::e that this pur-
ported exponent of “judicial conserva-
* ghould have glvenupuervlngto
ths principle of mdividual riglits ohly in
 an'effort to deny non-white citizens the
free ¥ight of access to public places,
‘Fourth, another’ essentinl’ element of
‘the conservative tradition’in American

law hes beenn'a commitment to the sepa~ s

.ratlon of powers in the Federal Govern-
ment and @ particular distrust far - ths
assertion: of .

execitive power.

It was Mr. Justioe. McReynolds—per-

haps the single most eomervatlve Jus-
tica since 1900-—who wmte

can’ dsfine the feld of the

man iritelligence
Pnudmt'l permisible u:unua. “4 maskaed
Battery of construcrtive: pom | gom=
‘plete the destruction of * {Mguers V.
‘United dtam a7 U.B mo. m (mun

1 find nome of.this this adherence. to sep-
aration-of-powers principle in the record
'mm Rehnquist.

My, Rehnquist elavates executive power
ndtonlyabovetheuberl.leso!tham-
dividual ‘but above the powers of the
‘jadiclary and the Congress. For example,

"As to: the’ merita of proposed leglalative
‘or ml.tu'm curtallment of 'the uncsupnn
au ty 'of- law enforcement' agencies, I
simply do not beliove: that’
thess ivestigative’ nctivities of law enforce-

*engaged in seeking the:sclu-
‘tion. to crime would be either dexirable or
workable.  (“Law Enforcement and Privecy.”
«July 15, 1871).

‘Mr. Rehnquist's conteption of execu-
‘tive power is so broad that ha rojects the
mdltlonnlnhechmdhalmmuded
<oy -the -three’ branches -of -government.
m him, executive’ ugpit-restralnt™ pluy

“the. popular: election:.of -the: President.
8dds up tor o sufficient safeguard against

govermment
.. ~Ihis reflects & tundamen -
: standing of a'\gé _e‘:mtltutlonalzumum.
‘tive 3’&:. crucial to the preservation
S et m“%“:’mm- conatita

umnl ahm m--imwer .amtl -

powers, as it has been wunderstood by
judicial conservatives and lberals alike:

.‘mm

ftzary power, !
not: to lvom friction, hist, uy muus of the
inevitable friction incident (o uu distribu-
uon of ths governmeiil powers aldng three
detmanta, to save the paople from autoc-
!9 (Myers v. United States, supfe, 373 U8,
) ;o;amon of Justics Brandeis),

“%)mn have argued tliat Mr. Rehn-
t mm on many quistions' invelv-

Bill -of - Rights  were . presented
whm he was the advocate of the admin-
istration and that they do not represent
his own judicial philosophy. Mr. Rehn-
quist was repeatedly glven & chance to
differentlate his own views from those of
the ‘administration, ‘6ut he declined in
all but onb Tastanes, invok
‘nay-ellefit prlvnése fih an' lmnreudmted

previbua wnu.nu. he m com-
patibility of his personal views with thosee
he has “advocated in office J\nd Mr,

- REBAPUIAE af. Ema" updn_ his ofm-

-¢ial Btatements as accurate reflections of
his own béllefs,

“What* emers%; from thia anglyels of
“Mr. Rehfiquist's legal viewd is the pic-
ture of a £o the Supreme Court
with a-wholly undceeptable approach to
interpreting the Constitution. In broad
areas of the law, Mr Rehnqulaf has re-

peatediy nrgued that éonstitutional pro-

teettona for, lndlvldunl rights and liberties

‘must bé s sul.prdmated or limited. In so:::
surveillarce and wirctapplng,

‘im -ehncluded that" constitutional pro-

" toctlons do- ot spply. ot Al Whenever

execntive gjawmogdby My, Rehn-

 qllst egainst individual "liberties,
.;-llberﬂes are found to'be less im ¢

AM. _-I

msmummmmv

and the
llbertleaf are’ often’ atirupuy

' gg Jualnin! mnsemuve who. “would

ring balince t0 the Supteme .Court,

J‘hialkthemordolnmm ho would

i s ey

name, of: Governigent -

clenw.,dhnru the cost in personal Iree-
dom’ to_his_ fellow cltizensa.

-In additfon to Mr. Rehnguist's failure

- to . respect- and- support -basle: constitu-

tional: lgmtactlnm&cven when -_inter-

g

‘most far- changes.in this Na-
‘tim_has Beeh the movement..toward
racial equality. Equality i accial justice
and the constitutional law have expand-
ed in ways that must never be imdons,
As all Americans -Enow, the’ Sofireme
Court hhw played a central role inthat
effort: ‘But ¥y, Rehnquist, judged by his

healt X ons ar even

: wiw - quits, undes to Mr.
g it was Tar-him | to
Justify the sacrifice of even e poriion of
,hu_mm-,nwdom,—.!or & purposs such
,.Mr-Rehpquist said that he would

of & realization of. “the strong
that minorities have for ths -

depends xpon. his
theatn:nsthf‘d’ Tlul-
m llm‘. u’r Bexmu!st

FEy ik



The record before us contains no pat-
tern of action or statement that refutes
the evidence before us or validateas Mr,

I am nod satisfied that as a Supreme
Court Justice, Willlam Rehnquist would
consider himself a guardian of the Bill
of Rights, that he would be s bulwark
against abuse or overreaching by the
executive and legislative branches or that
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